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Estate Planning:  A Legacy for the Living

By E. Lawrence Brock, Esq.

Few people want to think about estate planning, because few people want to think about their own mortality.

The reality is that we don’t live forever, but the legacy we provide our loved ones does.  A legacy is not just a bequest of money or real estate or a business.  A legacy is the totality of who we are as a human being—the good things we do for others ultimately matters more than how much money we made or what we did in our careers.    

We can leave behind family members who are grateful to us because we took the time to make sure that they will receive everything you want them to receive, quickly and easily, without the red tape, hassle, and expense of going to court.

Most parents and grandparents feel an obligation, in their lifetimes, to care for the emotional and financial needs of their children and grandchildren. (I’m not talking about the kid who comes back from college and moves into the basement until age twenty-five. )  The responsibility to take care of our loved ones does not terminate when we do.  If it’s important while we’re alive to meet the needs of those around us as we see fit, it’s even more important to do so after our deaths.

And that’s why estate planning is not just a dry legal matter of creating a will or a trust or some other document that lives on only in a lawyer’s vault.  Instead, estate planning is the only means we have at our disposal to make sure that the feelings we have for our loved ones are translated into concrete action.  Not long ago, I worked with a family where the mother, in her early eighties, absolutely refused to do any sort of estate planning.  She was worth approximately $7 million, and as a child of the Depression, she might simply have been uncomfortable with having those kinds of resources.  For whatever reason, her failure to create even the most basic of trusts meant that her son, then in his sixties, had to write a check to the U.S. Treasury for more than $3 million.  It’s hard for the son not to spend the rest of his life interpreting his mother’s failure to plan her estate as anything other than a slap in the face.  

In most families, there are fewer zeroes in the estate of a loved one.  But the effect of failing to plan is always the same.  It subjects family members to the extremely unpleasant probate process.  It pits siblings against each other, exacerbating old family struggles, or creating new ones.  It all but guarantees that some of the major beneficiaries of an estate will not be family members but instead will be attorneys fighting for their clients’ share of the pie.  

Whenever we think back about a loved one, we always say, “Dad would never have wanted us to be sad.”  Well, if you’re a dad, or mom, you possess infinite power to generate sadness or happiness after your own passing.  The simple question is this:  What’s it going to be?  

Sit down with an attorney whose focus is estate planning and administration  and think through some basic issues—who gets what, when, why, and how.  If you do so, you will spare your family the agony that I regularly see families endure in cases where there was a failure to plan, not only the failure to plan for death but failure to plan in the event of disability.  

Ensuring that your loved ones will get what you want them to get, when you want them to get it, and in the manner you want them to get it is every bit as important a legacy as how you interact with them in your lifetime.  

For my clients going through probate, I seek to provide clarity, support, comfort and guidance at a time when they are grieving and it seems like they are entering a black hole with no beginning or end. We have experience and an organized system/process to give them positive relief when they are feeling venerable and need to know that everything will be all right.
You’re there for your family now.  Estate planning simply allows you to be there for your family…down the road.  
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Need a Probate Attorney?  Go to Court!

By E. Lawrence Brock, Esq.

You’re up against it— Mom or Dad recently passed away and their estate needs to go through the probate process.  You need a lawyer, but you don’t know how to find one.  Now what?  

I’d like to make a radical suggestion about how to find the right probate attorney for your case. 

Go to court.

Depending on where you live, probate court meets either one or more days a week, or in urban areas, every business day.  The smartest move you can make as a consumer of legal services, especially in the area of probate, is to grab a seat in probate court in the community where the estate in question will be handled.  You’ll find the process extremely enlightening, to say the least.  

Let’s start with the demeanor of the attorney as he shows up in the courtroom.  Does he look like he’s balancing too many cases in one of those pull carts?  Does he appear to have his act together, or is he struggling to find documents that have been misfiled or perhaps not filed at all?  So that’s the first question to ask yourself—which attorneys simply look prepared?

Now let’s turn to the issue of “bedside manner.”  Going through probate is an intensely personal, and often wrenching, experience.  You want a lawyer who’s going to be able to share your burdens with you—not just the legal aspects of the case but also the emotional ones as well.  Of all the probate attorneys you see in the courtroom, which ones seem empathetic?  Which ones seem as though they care about their clients, and which ones seem to be just simply going through the motions on yet another case to which they have no emotional attachment?

Next, see if you can discern who has good relationships with the judge.  Some attorneys practice primarily in the area of probate, and therefore they enjoy a good relationship with a judge.  This doesn’t mean that your lawyer will be able to cut a deal that isn’t ethical or proper.  It does mean that when your attorney submits papers or makes arguments, the judge will listen with an extra measure of respect.  This does give you something of a “home field advantage.”

Finally, don’t be afraid to ask the clients of an attorney in whom you’re interested for their opinion.  Are they pleased with their attorney’s services?  Timeliness?  Responsiveness?  Fee structure?  They’ll be only too happy to tell you if they’re incredibly happy…or incredibly unhappy with the attorney they have selected.  

Once you’ve done your homework, ask for the business card of any attorney who passes your tests.  Just say something like, “I’ve been observing you in the courtroom, and I’m very impressed.  Could I please have your card, and could I call you and schedule a consultation?”

The response that the attorney gives you will be worth far more than all the information you can gain in any other way.  

Once you’ve found an attorney who seems to be on the ball, don’t hesitate to look him or her up on the Internet.  Does the attorney have a professional-looking website?  Has the attorney ever been subject to disciplinary procedures?  The information is easily accessible and readily obtained online.  

When you choose a probate attorney, you’re making a very large bet.  By taking the time to observe your potential probate attorney in action, you can put the odds of a favorable outcome in your favor.

Lawyers have done a lousy job of explaining what probate is and how it benefits the family.  Every estate needs to be administered—meaning that someone must be designated in charge; assets must be gathered and valued; debts must be reviewed and, as appropriate, paid; and assets must be prepared for distribution.  All actions of the person in charge must be accounted for.  Otherwise, the administrator could sell your house or other assets to a friend at a price way below market.  Probate offers a court-administered process by which you, your assets, and your intentions are fully protected.  This process not only protects your family but protects society as a whole.   

Probate is nothing to be afraid of.  It’s there to protect you…so get the best person you can to take charge of your estate.
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The Disneyland Factor:  Who Will Raise Your Kids if You’re Not There?

By E. Lawrence Brock, Esq.

One of the hardest decisions couples have to make has to do with who would raise their children in the event that something happened to the two of them.  The decision is often so hard that they don’t even bother making it.  The only problem is that if this nightmare scenario unfolds, you will not have had a voice in who raises your children, where, or how.  

One of the essential decisions in estate planning for those individuals who have minor children is to determine who would be best to raise the kids in the event of the parents’ demise.  So the first decision you’ve got to make involves facing that highly unpleasant situation and deciding exactly how you want things handled.

The next step is to create a legal instrument that will give clear and complete directions to a court, so as to ensure that your wishes are actually followed.  There are ways to specify in estate planning documents exactly who is to raise the children, what schools they should attend, how much money should be available for travel to see other relatives, what locale is appropriate, and so on.  You can also specify how much money should be saved for education, and you can “lock up” sums of money that would not be available to the legal guardians to do with as they see fit.  

What happens if you fail to make this extremely important decision, and what happens if you fail to back up that decision with the appropriate legal documents?  You can call it the Disneyland factor, because you can count on the fact that your child—and all the money you leave your child—will go with whatever caretaker is more likely to take the child to Disneyland on a regular basis.  How can I say this?  If there are several relatives or friends competing for the role of guardian, the judge will take the child into chambers and simply ask, “Who would you rather live with?”  

Children are not masters of delayed gratification (unfortunately, neither are most of us adults!).  Who do you think a child will choose—the one who makes the kid eat his vegetables and do his homework?  Or the one who maintains a more liberal atmosphere, including those regular trips to Disneyland?

Now, Disneyland is terrific, and a lot of families with balanced attitudes toward homework and vegetables also buy their kids annual passes.  But it really is your responsibility right now to decide who should raise your children…and equally importantly, whom you wish to exclude from that role.  Because otherwise, the decision will be made by a total stranger in the form of a judge or other outsider, by some of your relatives who may not share your values, or by your children themselves.

I acknowledge that it’s extremely unpleasant to think about the possibility of your child growing up without his or her parents.  But it’s even worse to think of them growing up without your values.  And unless you’ve prepared documents stating your wishes in accordance with the law, and making clear that you have considered everyone when you selected the person(s) you have chosen, the judge is free to make his or her own decision about what is in the best interest of the child.

There’s no substitute for you making this vitally important decision, and a competent estate planning attorney can help you do just that.
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When Do Your Kids Get the Money?  

The Carrot and Stick, the String, and the Chain

By E. Lawrence Brock, Esq.

The average eighteen-year-old, coming into a significant lump sum of cash, is far more likely to head to the Maserati dealership than to put it into a CD.

Even your child.

That’s why estate planning allows you to determine who gets how much, when, and under what circumstances.  Failing to plan how your children are to receive bequests from you is all but guaranteeing failure for them in their adult lives.

Warren Buffett famously said that the amount of money to leave a child is enough to do anything, but not so much that they won’t do anything at all.  How do you find the right balance?  Every situation is different, every child is different, and therefore every trust instrument needs to be different.  

The best advice I can give you is to sit down with a competent estate planning attorney and consider the nature of your children, the likelihood that, given a large gift, they would take good care of it or take it to Vegas, and the special needs of your children.  In addition, by planning lifetime trusts for the children in this manner, you’ll be able to guarantee a financial legacy not just to your own children but to your grandchildren as well.  If your kids have access to all the money whenever they want it, you can practically be assured that there won’t be a dime left over for your grandkids.  It’s not a knock on your children or on the way you’ve raised them—it’s just the way of the world.

There are three basic mechanisms for ensuring the financial survival of your kids:  the carrot and stick; the string; and the chain.  Let’s take a look at each in turn.  The carrot and stick approach creates certain guideposts for your children inheriting your money.  If they are living in accordance with your wishes, they get the money.  If they’re smoking dope in Tenerife, they don’t.  For the most part, parents like to reward their children for staying in school, for remaining employed, for staying married, or for demonstrating other badges of mature adulthood.  You get to choose which ones matter the most to you, and the extent to which you’d like to reward your children for adhering to your wishes.  If they do what you expect, they get the money.  If they don’t, they don’t.  

There are a lot of personal choices that the courts will not honor.  For example, you cannot specify the type of person your child should marry as a means for giving or withholding a bequest.  But if your desires make sense, then you won’t run afoul of the public policy issues that arise when parents ask for ridiculous things.  What’s reasonable?  Again, this is a topic to discuss with your estate planning attorney.

Your child may not need a carrot and stick approach.  Instead, you can go with what I call a string approach—the money is readily available as the child needs it over the course of his or her adulthood.  Your adult child essentially just pulls on the string, and gets the money.  This is only sensible for those members of your offspring who are not likely to frequent the Maserati dealership with your hard-earned cash.

The third approach is the “chain” method, by which I mean the child does not have easy access to the trust funds.  With the chain, you can protect the child from themselves and their bad habits or addictions..

This approach can protect your children’s inheritance in a way they cannot protect themselves.  The inheritance can be protected from creditors and bankruptcy, personal liability as a result of an accident, a divorce, and from the general category of immaturity that free money so often creates. When we give our children asset protection, it is one of the most important financial gifts we can give them.  

So these are three methods by which you can ensure who gets how much, when, and why.  It is neither a long drawn-out nor expensive process, contrary to what many people believe, to create a trust instrument that will enshrine your wishes and make sure that your children benefit from your financial legacy.  Every family is different and every child within each family is different, so taking the time to think through how each of your children would benefit or suffer from your generosity is one of the smartest things you can do right now.  
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Creating an Emotional Legacy—Passing Your Values Onto the 
Next Generation 

By E. Lawrence Brock, Esq.

When we think about bequests, we typically think about money, stocks and bonds, jewelry, furniture, real estate, and other things upon which you can put a price tag.  

But what about the kind of legacy that money can’t buy?

When I work with my estate planning clients, we certainly take care of the fundamentals—the wills, the trust documents, everything that’s necessary to ensure a smooth transition of all assets as my clients see fit, and the manner that they see fit, and in the timeframe that they see fit.  

But complete and wise estate planning doesn’t stop there.   

To say that our financial legacy is the most important thing we provide our offspring is to take a very shortsighted view of life.  Indeed, the values we pass onto our children are far more important than any amount of dollars, any heirloom jewelry, or any apartment complex, farm, or business that we might now own.  So the question arises:  What’s the best way to preserve your legacy of values, and not just your financial legacy, as important as that is?  

We have a process that first helps our clients recognize they have important values and wisdom to share.  The process starts with helping the clients recognize that they have something of value to transmit to future generations. Then we help them preserve it either in writing, by audio recording or on video.  Some people prefer to make their own statements while others enjoy being interviewed.  In reality, most people won’t take a step like this unless someone helps them.  We have a very successful process to help them accomplish their goal of preserving their memories, values, and life lessons for their children and grandchildren.

I like to have my clients sit down in front of a videocamera, preferably with an audience, and have them talk about their life experiences, their values, the choices they made, the successes they enjoyed, the failures they endured.  You can do it on paper, of course, but there’s no substitute for actually witnessing the facial expressions and experiencing the voice of a loved one, especially years or even decades after his or her passing.  We all want to know where we come from, how we got here, and what are the values that have guided our family members through life.  Creating an emotional legacy, and preserving it on video, is a fascinating and extremely important tool for sharing that vitally important information.  Whether it takes the form of an ethical will or an interview on video, I call this the creation of priceless conversations.

Think about it:  What would you give, right now, for a video of your beloved, departed grandfather talking about how he found the courage, the connections, and the currency to get him from the Old Country to the shores of a new land?  How valuable would it be to you to hear your parents tell the story of how they overcame their own challenges in life, and created the home for you that means so much to you now?  It doesn’t take that much effort to create such a visual portrait of an emotional legacy.  It really only takes a videocamera, a little bit of time, and the ability to transfer the video to disk, so that it can be preserved and passed down through the generations.  

Your legacy is much more than the financial assets you leave behind.  It’s who you are as a human being, the choices you made, the challenges you overcame.  Leaving a legacy like this to your loved ones is an opportunity that no person should miss. 
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Beware of the Black Box:  What’s Your Attorney Charging You For?

By E. Lawrence Brock, Esq.

There are so many stories revolving around lawyers overcharging for their time, because unfortunately, it’s all too common a practice.  For example, there’s the story of the attorney who passes away, goes to heaven, and gets complimented by St. Peter.

“You look great for a guy who’s 318 years old!” St. Peter says.

“That’s ridiculous!” the lawyer says indignantly.  “I was only 67!  How did you get to 318?”

St. Peter responds, “We added up the time on your billing charts.”

Clients come to estate planning attorneys for protection from the probate process and to ensure that their wishes and desires about who gets what in the family will be honored.  But who protects the client from the attorney?  

Some estate planning attorneys perform “wallet biopsies” on their clients—they figure out how much the client is worth, and then come up with a number to charge based on that assessment.  Unfortunately, the number has nothing to do with how much work the estate planning will entail.  Instead, it’s just a reflection of how much the attorney thinks he or she can get out of a client.  All I can say is that if your estate planning attorney is intending to charge you an arm and a leg, take it as a compliment…but find someone else.

Each estate is different, just as each person and family is different.  Yet the size of the estate should not be the determining factor when setting the fee.  What matters most is that you are getting a trust that serves your specific needs and is attuned to the specific situation in your family.  Who gets what when?  Who makes the decisions after you’re gone?  There’s a difference between tax evasion (which is illegal) and tax avoidance (which is smart).   What tools do you need to put in place to minimize legally the amount of taxes your estate must pay?

You can go to the Internet and get a cookie-cutter trust, but saving a little money now means that your heirs will spend plenty later on…for attorney’s fees, for taxes, and for other entirely avoidable situations.  You can find an attorney who’ll do a $595 special for you, but you’ll have little more personalization of your trust than if you took it off the Internet.  Or you can use a firm like ours, which will ensure that your trust contains all the features it needs, a custom plan that is not overly complex.

Here are some of the issues you and your family may face, which may need to be addressed in your trust:

Disability planning 

Protecting the surviving spouse in the event of remarriage, creditors, liability, and Medi-Cal issues

Protecting the children by using a lifetime trust 

Protecting minor children

Creating Springing Special Needs Trusts

Grandchildren’s trusts  

So the question is this:  With all this different issues to face, how can you make sure that your estate planning attorney is charging you fairly?

When I work with my clients, I lay out a clearcut menu of fees.  For example, for a basic consultation and creation of a will and trust, I charge X.  Depending on a client’s specific needs, there are other additional aspects of estate planning that come into play.  Client A might have a grandchild with special needs, which would require the creation of a Special Needs Trust.  Client B may have no children and instead wishes to set up a bequest at her college or favorite charity.  Client C might have remarried and needs a separate instrument ensuring that his assets will go to the children of his first marriage and not to his current spouse.  Or vice versa.

In my practice, each of these elements has a fee attached to it, regardless of the size of the assets involved.  I’m not peeking out the curtain in my office, trying to figure out what car my client is driving up in, so that I can set my fee accordingly!  Can you say the same thing about your estate planning attorney?  Is there one rate for Mercedes drivers and another for people in Kias?  

There should be nothing mysterious about estate planning fees.  If your attorney is the slightest bit vague about how or why he is setting his fee, don’t hesitate to ask for specifics.  While it does take a skilled estate planning attorney to ask the right questions and complete documents so that they will pass muster in court, it isn’t magic--it’s counseling.  So your estate planning attorney does not have the right to pull his fee out of thin air. 

Don’t let your estate planning attorney go into a “black box” to come up with your fee.  Ask for specifics—how much does each document or instrument cost?  What other charges are involved?  You have every right to this information, and if the attorney whom you are interviewing is not forthcoming, that might just be a sign to you to look elsewhere.

Maybe this is a spot to talk about the list of items to look for in a complete estate plan
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The Sweater in the Suitcase

By E. Lawrence Brock, Esq.

I am often asked why the trust I prepare for my clients is so long, sometimes close to 100 pages for a couple with four children. In response, I tell my clients the story about the sweater in the suitcase. 

You’re packing for a trip, you’ve got all your clothes laid out on the bed, and you’re debating about that sweater.  Is it really going to be that cold?  Or is that sweater just going to be excess weight, something that never gets taken out on the trip?  

Unless you’re going to the Greek isles in the middle of the summer, it probably makes sense to pack that sweater, and that’s what most of us end up doing.  It’s almost always more expensive to buy one once you get somewhere than to bring it with you, risking the possibility that you won’t actually need it.

I think of the sweater in the suitcase whenever I think about some of the special aspects of estate planning that different clients require.  What’s the connection?  Let me make the case.

Sure, you can go on the Internet and create a will and trust that will handle plain vanilla situations for a smaller fee than a flesh-and-blood attorney would charge.  But how come you’re so sure that you’re plain vanilla?  Yes, you can go to the Internet and get a will, but how do you know that the will created without the assistance of an experienced estate planning attorney will fit the specific needs that you and your family have, either now or in the future?  There’s really nothing plain vanilla about life.  Our needs and desires change over time.  Some marriages go the distance, while others break up and people find new partners.  Children and grandchildren come along, sometimes with special needs.  Will a plain vanilla, one-size-fits-all will and trust cover the changing situations in your lifetime?

Probably not.

Lawyers have done a lousy job of explaining what probate is and how it benefits the family.  Every estate needs to be administered—meaning that someone must be designated in charge; assets must be gathered and valued; debts must be reviewed and, as appropriate, paid; and assets must be prepared for distribution.  All actions of the person in charge must be accounted for.  Otherwise, the administrator could sell your house or other assets to a friend at a price way below market.  Probate offers a court-administered process by which you, your assets, and your intentions are fully protected.  This process not only protects your family but protects society as a whole.   
Some of the provisions included in the trust are very important if they are needed.  If they are not needed, they still do not take up much room. One such provision is identifying the powers of the trustee. I could reduce the trust by about 10 pages by just stating that the trustee has all the powers of a trustee as set out in the probate code. But who can find the probate code and then read and understand it?  If the trustee violated his or her duties or acts without power, then that trustee can be responsible for the losses. I have litigated that very issue.  In the case I litigated, for the simple reason that the powers were not set out in the trust, the trustee invested in a mutual fund that lost money…and was held personally responsible for the losses. 

And how will a trust pulled off the Internet help you with the critically important issue of funding your trust—that is, changing the titles of the assets you put into the trust, so that your trust achieves its goals?  You’ve got to change the ownership or title of an asset like, say, a house or stocks from “Owned by John Doe” to “Owned by The John Doe Trust.”  There’s nobody on the Internet who’s going to do that for you!

I do not advocate by any means what could be called a “belt and suspenders” approach to estate planning, in which the estate planning attorney orders up every conceivable trust instrument, supporting document, or whatever to cover every conceivable situation that could possibly arise, from you winning the Powerball lottery to your home being hit by a meteorite.  Let’s get real.  It’s possible to be “over-lawyered” just as easily as it is to be underserved.  

That’s why a competent estate planning attorney can help you identify exactly what you’ll need in order to have the security of knowing that all of the likeliest scenarios that could enfold in your life, and in the lives of your loved ones, are planned for.  It’s a little like packing a sweater in your suitcase.  You don’t want to take your whole wardrobe with you on a trip, but at the same time, you want to make sure that you’ll have what you need where you’re going.

Can you get that from the Internet?

Only if you’re Mr. or Ms. Plain Vanilla.  And I haven’t met a person like that yet.  
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Who’ll Dictate Your Health Care…If You Can’t?

None of us wants to think about becoming incapacitated, either through an accident or a stroke.  But it can happen to any of us at any time.  If it happens to you, who will make the decisions about your health care?

The answer should be….you.

You can make an advance health directive, in which you authorize the specific kind of health care you desire in the event that you are in an accident or have some other health crisis that prevents you from speaking for yourself.  Who will be authorized to make decisions for you?  Under what circumstances would you wish for medical care to be terminated?  What about organ donation?  Obviously, these are not things we wish to think about.  But a moment of consideration now can spare days and months and years of conflict and agony for those we love.

Failing to create an advance health care directive means that you are setting up a situation where everyone…and no one…has authority to dictate what happens to you.  Unless you specify what kind of care you want, your hospital room can be a free-for-all, where relatives squabble of what should become of you, based on their own personal biases and beliefs.  And any doctor can feel free at any time to overrule your family’s wishes, unless you specify exactly what should happen.

I know this is a very depressing scenario.  But a few moments of planning, and the creation of an advance health care directive (by whatever name it may be known in your state) can protect your family from the kind of misery I’ve outlined above…and can make sure that your wishes are respected, even if you are not able to express them at that moment.

Today, there is a new and more powerful approach to advance health care health directives, known as POLST or Physician’s Orders For Life-Sustaining Treatment.  The POLST approach is even harder to overturn than an advance health care directive.  If you have a POLST document, it must be honored.  You sign it with your doctor, not with your lawyer.  For further information about POLST in your state, please visit www.polst.org.
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How Attorneys Cash In on Your Fear of Probate 

By E. Lawrence Brock, Esq.

In 1966, a man named Norman F. Darcy published a book called How to Avoid Probate!  The book was an incredibly successful national bestseller, and everyone in society came to the conclusion that probate was something they definitely wanted to avoid.

From that moment on, trust and estate attorneys had a brand new way to cash in on the fears of the public.  They would sell you ways to keep your will out of probate.  What they did not tell you was that every estate needed to be administered-- meaning someone must be designated in charge, assets gathered and valued, debts reviewed and, as appropriate, paid, assets prepared for distribution, all actions of the person in charge accounted for to the heirs and beneficiaries and then assets distributed. This process not only protects the family but protects society.

In probate, this is done under court supervision.  With a trust it is done without court supervision, but it must be done.

A brief history lesson.  In California, prior to 1974, if a wife passed away, the husband received all of the community property with very few legal bumps along the way.  By contrast, until 1974, if a husband passed away, a wife had to fully probate the estate in order to collect.  

At the time this unfairness was resolved, the basic attitude of the neighborhood attorney was to do a simple will for his clients for fifty bucks.  This amount of money was far less than a will was worth, and it represented only a fraction of the time that an attorney had to spend creating a will.  But it was worth it, because by the time the attorney was ready to retire, his clients were getting ready to die!  So now the attorney was able to do less work, and instead of drumming up new clients for $50 wills, he could handle the probate.  The children and heirs might not have been too happy, but they were stuck with the system because there was no alternative.  .

And then along came the word processor in the 1980s, and an estate planning attorney had the bright idea of creating trusts, which had formerly been a legal document that belonged only to the wealthy, for middle class people as well.  Lawyers started doing seminars about the importance of trusts, and then would bring in large numbers of clients who wanted trusts done.  These clients paid in advance, and generally paid about $1,500 to $2,000, fair value for what attorneys were delivering.  

As competition in the field increased, trusts got simpler and less expensive, to the point where people were getting trusts, all right, but they couldn’t count on the fact that the trusts would do what they were intended to do—to protect the assets of surviving spouses or children from taxes, probate and other predators..  

Cut to the present day.  A trust can be obtained for as low as $395.00 up to $2,000.00 or more.  The Trust maker is walking around with these trusts and assuming that everything will be taken care of, and their wishes will be fulfilled after their passing, because they spent the time and money to get these trusts created.

Wrong.

The reality is that just because you have a trust doesn’t mean all the work is done.  When the first to die in a marriage passes away, there are certain legal niceties that have to be observed—like filing a particular federal tax form and administering the estate.  Failure to do so could cost the family substantial dollars and months of heartache.  But those filings aren’t happening, trusts aren’t being updated to meet changing circumstances, and people are discovering, to their horror and chagrin, that what they hoped their trusts would do isn’t happening.   

Indeed, in California, one of the biggest areas of explosive growth in litigation has to do with the administration of trusts.  Left and right, people are failing to get everything out of a trust that they had intended.

So what’s the lesson?  We’re not going back to an era of $50 wills.  And it might be a good thing for your lawyer to create a trust for you and then forget all about it.  But if your trust is going to do what you need it to do, don’t count on it happening without regular review and updating.  A trust is a living document.  It can’t be just locked away in a lawyer’s safety deposit box or bank vault.  The lawyers are able to cash in on your fear of probate by selling you a trust.  But if they aren’t keeping your trust up to date, then the real trust they’re violating…is the trust you placed in them.  Don’t let that happen to you.

The primary purpose of estate planning should be to protect and preserve your family and the family relationships, not to protect and preserve family assets. 

Fundamentally, estate planning is not about the dead and the avoidance of a death tax. Instead, its most important goal should be to provide “A LEGACY FOR THE LIVING.:” 

The death of a loved one is a time of loss and confusion.  My clients know that they can come see me at this vulnerable time in their lives and they feel certain that from a legal perspective, all will be well.  They know that I have considerable experience handling these matters, that I have an organized system, and that I can help them achieve the clarity they need when they come to me for administration of a will or trust.  Can you say the same thing about a trust generated from the Internet?  I didn’t think so.

Article 10

Protect Your Stepchildren and Foster Children!

By E. Lawrence Brock, Esq.

They say that nobody fights like family.  

Whoever “they” are, they’re absolutely right.

I would add my own corollary to that rule:  nobody fights with such unhappy results as blended families.  Let me explain.

All too often, individuals remarry and have children with their new spouse without having taken any steps to ensure the passage of a financial legacy to either the children from their first marriage or the children from their second marriage.  Or two people, both of whom have children, will marry, creating a blended family.  And as you can imagine, there’s practically no estate planning in many of those cases, as well.

This is a surefire recipe for heartache, misery, and litigation.  The heartache and misery usually begin when an individual passes away without a plan in place to pass the assets to children from one or the other of his or her families.  The rules in place regarding what happens when there is no will (“intestacy,” in legal terminology) and adoption by a mother’s second husband may be the exact opposite of what you would have intended, had you taken time to put your thoughts down on paper.

Compounding matters, it often happens that neither family is aware of the other!  This leads to the truly unhappy spectacle of an individual expecting to inherit her father’s house or life savings when suddenly relatives of whom she has never heard step in, lawyered up, and fight for the money or goods.  

If you have children from more than one marriage, if you have stepchildren, if you have foster children, or some combination thereof, it is incumbent upon you to provide in your estate planning for each of these individuals, as you see fit, with the same specificity as if they were your own flesh and blood children.  Usually, when we think of estate planning, we think of wills and trusts at heart, as  statements,drafted in terms that the courts accept, indicating the intentions of an individual to pass along money or property to heirs.  

You could call that the positive side of estate planning, if you will.  The flip side is the avoidance of problems, often emotionally tragic problems, that arise when an individual fails to specify who gets what, when, and under what conditions.  And the most common area for this kind of failure or breakdown has to do with blended families, stepchildren, and foster children.  

A father who loves a child will not put a child in a position of risk—we don’t leave our kids in overheated cars on hot days, or in the hands of caretakers we don’t know or trust.  It’s just basic parenting 101.  On the other hand, parents who are extremely conscious about such matters in their lifetimes completely fail to foresee the fact that their beloved stepchildren, step-grandchildren, foster children, or children in blended family situations are placed at risk without adequate estate planning in place.  It only takes an hour in a lawyer’s office to work out the issues relative to…your relatives, by whatever means they may be related to you.  But it can take years to work out the litigation that ensures when family members arise, often out of nowhere, to challenge a bequest.  

Is there someone in your life who needs to be taken care of?  Is there someone else in your life who might step forward and seek to interfere with the decision that you’ve made about a bequest?  Now is the time to address those issues, so that you can create peace of mind for yourself now and security and freedom from the misery of litigation for your loved ones down the road.

I need to review this more it just does not seem right  

Article 11

 SEQ CHAPTER \h \r 147 WAYS AN INTERNET TRUST WILL LET YOU DOWN 

By E. Lawrence Brock, Esq.


Not long ago, someone asked me what I thought of Internet trusts—the kind of cookie-cutter trusts you can buy on the Internet for a relatively small amount of money.  My first answer was that I liked them…because I make more money straightening out the many problems they create than I do when I draw up and administer a custom trust for a client.


I thought a little more deeply about the issue and I realized that Internet trusts fall short in at least 47 critically important ways.  Here’s the list of shortcomings those trusts have.  If you want to avoid expensive problems later on, don’t buy a cheap trust now.


Here’s what Internet trusts don’t do:

1. Avoid probate.  

2. Reduce taxes.
3. ABC Formulas (dividing the trust on the death of the first spouse; a tax-planning device)

4. GPA & LPA (general and limited power of appointment; again, tax issues)

5. Honor the wishes of deceased family members

6. Possess an easy-to-follow format for the family to understand (for example, some don’t even have places for naming the children)

7. Name flexibility

8. Character of property

9. Powers of trustees

10. Trust protectors

11. ILIT (irrevocable life insurance trust—to take your life insurance out of your estate and save substantially on taxes)

12. Asset protection

13. Administrative experience – you lack a relationship with someone who knows how to administer an estate after someone passes away

14. Select the best persons to manage your estate.

15. Trustee flexibility for each sub trust

16. Provide protection in the event of the disability and eliminate or reduce court involvement.

17. Remarriage protection for the surviving spouse.

18. Distribution for children to keep them from blowing the money the day they turn 18.

19. Protection of grandchildren.

20. Special Needs Trust.

21. Springing Special Needs Trust.

22. Durable Power of Attorney for property management.

23. Advance healthcare directives in the event of:

i. Alzheimer's, cancer, trauma, coma or vegetative state 

ii. Pregnant, pre-existing conditions, organ donations, autopsy's blood transfusions, 

iii. Personal-care, funeral arrangements, Memorial instructions.

iv. Persons who might object

v. Exclude persons from contact

24. HIPAA releases.

25. A repository to hold the Advance Healthcare Directive.

26. Priceless conversations, legacies and valued distribution.

27. Family history.

28. Personal property memorandums.

29. Memorial instructions.

30. Location lists and key advisers and people.

31. Certification of trust.

32. Naming of guardians and exclusion of guardians.

33. Funding Assets into the trust, either through transfer of beneficiary designation.

34. Independent distribution trustees.

35. IRA stretch out trust.

36. Business succession planning.

37. Ongoing business relationship with the attorney who prepared the trust for you, so you can update the trust as necessary

38. A drafting attorney with a plan to help you if that attorney is no longer available

39. Trust Protector

40. Flexibility to provide or exclude for step and adopted children

41. Co-trustees after death of first spouse as additional remarriage protection

42. Power to change the trustee after the death of the first spouse 

43. Powers to edit the trust or modify the trust after the trust becomes irrevocable

44. When would you want to make changes and what powers are available—are the powers listed in the trust, or are they only in the probate code?  You can lose a lot of money that way.

45. Generation-skipping transfer tax splitting

46. “Sweater in the suitcase” clauses (see my article, “The Sweater in the Suitcase,” which can be found at xxx)

47. Definitions (what “education” or “children” means to you—excluding adopted stepchildren, if you so choose)

Not all of these points may make sense in the abstract.  But I can guarantee that with an Internet trust, one or more will come along to bite you at the worst possible time…and keep your desires from being fulfilled.  You simply can’t manage your estate with a trust taken from the Internet.  This is not a time to save a few dollars.  Get an attorney who focuses on these matters…or you and your heirs will spend a lot more on lawyers down the road.

Article 12

 SEQ CHAPTER \h \r 1How Not To Get Sued…And If You Do, How Not To Lose Your Assets
By E. Lawrence Brock, Esq.


You’re in a car accident.  Or someone tries to collect from you on a debt.  How can you put up barriers so that the plaintiff’s lawyer can’t take all of your assets?

 SEQ CHAPTER \h \r 1There are two different types of potential liability that need to be reviewed when looking at asset protection strategies.  


The first is inside liability.  Let’s say you own rental property and a tenant injures himself.  You want to make sure that he can’t sue you and take any assets not related to that rental property, such as your house, stocks and bonds, or other rental properties you own.


The second is outside liability.  An example of this is a lawsuit against you personally, resulting from a situation like a car accident where the other side claims you were at fault.  You want to make sure that an asset you own, such as a rental property or a stock portfolio, cannot be “reached” or taken by the plaintiff in the lawsuit.


A well-constructed asset protection plan needs to look at both inside and outside liability.  So how do you create asset protection?  How do you keep the things you own from being taken in a lawsuit?


Asset Protection is accomplished by creating walls or barriers that would hinder and/or prevent a creditor from getting to your assets.  The first step in developing Asset Protection is generally insurance, including an umbrella policy.  Nevertheless, there are numerous times when insurance is not enough.  That is when additional Asset Protection Planning should be considered.


Generally, the step after insurance is forming some type of business entity like an LLC or limited liability corporation, which will “own” your assets for you. Most business entities help protect against inside liability, preventing creditors or plaintiffs in lawsuits against you from reaching your personal assets. 


Another step that can be used in shielding from inside liability is the use of a management company.  The management company would enter into all contracts regarding the real estate.  Generally, the management company is an additional LLC.  The goal is to force any potential inside creditor to go after the management LLC.   As the management LLC does not own any assets, there is nothing for the creditor to obtain.  Therefore, it is another barrier to protect your personal assets.  Let’s look at a few more options.

Wyoming LLC

We generally recommend a Wyoming Close LLC for outside asset protection.  Although we are not licensed in Wyoming, we have developed a working relationship with attorneys who are licensed in Wyoming.  Wyoming is believed to have one of the strongest state statutes to prevent outside creditors from obtaining assets that are held by a Wyoming LLC.  


In Wyoming, the only thing that a creditor can obtain is a “charging order” against the LLC.  A charging order gives the creditor the right to obtain income or assets that are distributed from the LLC.  However, the manager of the LLC may elect not to make any distributions from the LLC.  Thus, the creditors can be frustrated even after they obtain a judgment.  This is a strong barrier or wall that prevents creditors from obtaining your assets.

Domestic Asset Protection Trust

Domestic Asset Protection Trusts are trusts that have been established by state law in some states (only a few states allow such trusts) that allows a trustmaker to place assets in a trust while still maintaining the benefits of the assets.  These trusts are designed to allow the trustmaker to prevent creditors from reaching the assets within the trust.  These are irrevocable transfers of the assets--the assets cannot be removed from the trust by the Trustmaker once they have been transferred.  The Trustmaker does retain the right to income or other benefits of the assets.    


Most states require that a Trustee be located within the state and also that a portion of the assets be located within that state.  These trusts were designed by the states to bring business and assets into the state.  Many practitioners are concerned with whether these trusts will protect assets that are not located within the state of the trust.   


There are a few things to consider with regard to Domestic Asset Trusts.  The first concern is whether a state court would uphold the laws of the Domestic Asset Trust outside of the state that drafted the statute for the trusts.  There is also a “look back” period that can be used by creditors once the assets have been transferred to a Domestic Asset Trust.  A third concern is that the statues that allow these trusts are generally new and have not been fully tested by lawsuits.


These trusts do provide an additional barrier and wall, but are generally considered best used for assets that can be located in that state, such as cash and securities.  Furthermore, these are generally used when people have $1 million to $3 million of assets to which they do not need immediate access to.  These "excess" assets are transferred to the trust for asset protection. 

Offshore Trust

An offshore trust is similar to a Domestic Asset Trust in that the transferor retains certain rights to the assets that have been transferred to a trust.   The Trustee  (and sometimes the assets) is located offshore.  Because the Trustee is offshore, he or she is not located within the jurisdiction of the Unites States courts.  Therefore, the courts or creditors do not have authority to make the Trustee transfer the assets to them.  These trust are expensive and complex, but do provide the most asset protection.  And holding your assets in this structure also gives estate tax benefits.


You’ve got to protect your assets.  My firm would be happy to discuss this with you.
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